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Introduction

The pandemic has compelled us to undertake many activities online and education has been no
exception. There is no gainsaying the fact that education has the potential to be a significant
means to counteract inequalities. And yet, the manner in which online education has been
delivered in recent times has brought into stark relief, and further exacerbated, the digital divide
and widening socio-economic inequalities in the country. Only around a quarter of Indian
families have access to the internet, according to estimates.? This percentage reduces to 15%
in rural homes. As usual marginalised, rural, and destitute communities have been hit the
hardest. There have even been multiple reported cases of suicides by students in the country on

account of lack of access to education during the ongoing pandemic.?

There should therefore, be a renewed and urgent emphasis on the need to make education,
online or offline, more inclusive. Equitable access to learning material and textbooks for
education constitutes a basic requirement for the realisation of this goal. However, access to
textbooks in India has been riddled with distribution problems at the best of times, and the
pandemic has only increased the impact of differential access. Against this backdrop, this paper
explores the issue of the government’s copyright ownership in State Board textbooks, and its

implications on access to knowledge and education.
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To this end, in Part I of our analysis, we outline the rationale behind vesting copyright
ownership with the government for school textbooks. In Part Il, we highlight the scope,
potential and limits of user rights under the Indian Copyright Act, particularly for the purposes
of making learning materials available in the context of the pandemic. Based on this, in Part
111, we underscore the fashion in which the copyright policies of some state governments,
which cover the content of school textbooks, impede, as opposed to facilitating, access to
education. In particular, we analyse how restrictive licensing conditions in these policies, which
gatekeep government owned copyrighted material, serve as fetters to ensuring meaningful
access to these materials. After having clearly identified the problems at hand, our focus will
switch to offering a blueprint for a solution to these problems that is grounded in a rights-based
framework. In this regard, in part IV, we will analyze Indian case law that outlines the contours
of the Right to Education [“RtE”]. This analysis will lay the groundwork for a discussion on
the fashion in which, as the owner of copyright over educational materials, the state must
comply with its obligations under the RtE. Thus, we will argue that textbooks in which
copyright is owned by the government should be made available via Creative Commons (CC)
Licenses that allow for commercial and non-commercial re-use while ensuring the integrity of
the work, and ultimately fulfilling the goal of wider public dissemination of educational
material. We will finally conclude that this approach ensures the practical operationalization
of the RtE in a manner that holds the government accountable for complying with the
obligations that the right entails.

l. Government’s Role as Publisher and Copyright Owner

India has played a pivotal role in making knowledge available to the public by emphasising the
need for broad exceptions for educational access within its copyright law and negotiating for
the framing and interpretation of international treaties in a manner that is aligned with the needs

of developing countries.* The Government’s involvement in publishing is historically rooted
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in increasing accessibility of knowledge for the public,® and to some extent, in efforts towards

national integration or nation building.®

The National Council of Educational Research and Training (NCERT) was established by the
government in 1961. By the late 1960s, all of India’s states had established their own (state)
textbook boards. The NCERT created model textbooks for schools and for publication and
adoption by these state textbook boards. This ushered in a new trend in the country’s publishing

business, which had previously been dominated by private publishers.

The government’s role as a publisher can allow it to set affordable prices and distribute widely.
This objective to increase accessibility of education has now been constitutionalised as the
Right to Education (RtE), recognised by the Supreme Court” and codified by a constitutional

amendment.®

The publication of textbooks by state governments via state boards®, and by the Central
Government via the NCERT?? are a part of this endeavour. As pointed out by R.R. Diwakar to
Bhopinder Singh Man during the Constituent Assembly Debates, these initiatives were
motivated by social interest goals, and hence, they were reliant on government support**, and
designed to only recoup costs for printing and distribution, for their sustenance.?

Rewarding knowledge production and creative effort through maximising commercial

advantage via exclusive rights, is an incentive that does not apply to government works whose
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primary motivation for creation is public dissemination.’® In the case of government copyright
in school textbooks, the incentivising of production via exclusive rights is not so important
given that the government would have published these books even if there were no copyright
protection. However, it may be argued that the government boards may need revenue to sustain
the activity of knowledge production itself, even though many states have begun policies to
make textbooks available for free.!* Further, the cost of production of a specific work can be
easily determined. However, the benefits that accrue via public dissemination of that work are
harder to ascertain since they are intangible in nature.'® Public dissemination of textbooks is
no longer a charitable benefit but a prerequisite to the realisation of a fundamental right, the
RtE, as we shall indicate in Part IV of this paper. Further, as we shall subsequently show, the
existing jurisprudence on the RtE makes it clear that the government cannot cite financial
constraints as an excuse for its failure to secure its enjoyment.® Therefore, the need to ensure
widespread dissemination of government-owned textbooks has to take precedence over

extracting financial returns from such textbooks.

As Vishal Rakhecha notes, even commercial re-use of these textbooks (with the adequate
pricing regulations and suitable CC licenses to ensure affordability for students and encourage
creativity for creators respectively) would promote the increased interaction between the public
and the educational material.!” Printed copies, adaptations or publications that add to existing
material would only widen the dissemination of these works. If local publishers are not charged

hefty royalties or licensing fees, they can make these books available at cheaper prices and
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reduce their distribution costs. Further, scanning and uploading books on repositories like the
Internet Archive which permits optical character recognition, allows for better discoverability

via search engines as well as greater access for the visually impaired.*®

Access to textbooks in India has not improved adequately despite increasing access to the
internet and smartphones. As per the Annual State of Education Report (ASER) survey findings
in September 2020 (covering 52,227 rural households with school age children in 30 States and
Union Territories), around 20% of rural children across the country have no textbooks at home.
Smartphone ownership levels among rural households with school going children have doubled
t0 62% in 2020 from 36% in 2018.1° However, one-third of children with smartphones and two-
thirds of children nationwide did not have access to any learning materials.?° Interestingly,
WhatsApp was the most commonly used mode of sending learning materials to students, with
75% of students who received some input, getting it via the app.?* This reveals the importance
of having easily downloadable textbooks and interactive material on the internet as well as
copyright policies that do not impede their being transmitted to students electronically. Further,
the lack of meaningful access to educational materials cannot be squared with the state’s
obligations under the RtE. It therefore becomes imperative to use the RtE as the prompt to help

reverse this state of affairs, as we shall discuss in Part 4.

The launch of the Digital Infrastructure for School Education (DIKSHA), the Ministry of
Human Resource Development’s (MHRD) ambitious digital learning portal, in Tamil Nadu
was upgraded via embedding QR codes in textbooks for Grades 1, 6, and 9 (later expanded to
cover all grades, and also replicated across other States). Each QR code was linked to a content
module hosted on the DIKSHA platform, which contains a video, animation or a quiz to allow
students to grasp particular concepts. These QR code enabled textbooks were reported to have
helped students in each of the 45,000+ government schools in Tamil Nadu?? to access digital

content as long as they had access to basic internet and a smartphone.? This demonstrates that
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digitising access to textbooks can enhance accessibility. As a result, this was rapidly scaled up
across the country, and the MHRD, in a letter in 2020 to the NCERT, asked it to prepare QR
code enabled textbooks.?* E-contents in sign language as well as audio lessons for children
with disabilities have also been uploaded on multiple DIKSHA portals.?® However, the
DIKSHA scheme is still at a formative stage in many states. In Assam, for instance, only 37
textbooks have received QR codes so far. Currently, activities are ongoing for modifying 152

textbooks in 2021 in 5 select languages: Assamese, English, Bodo, Bengali and Hindi.?

Other government initiatives to mitigate device availability and connectivity issues include
sharing of videos of classes by instructors over WhatsApp or YouTube so that students can
access these at their convenience. After the announcement of the lockdown period in India,
commencing March 23, 2020, SWAYAM (Study Webs of Active learning for Young
Ambitious Minds), an online learning platform run by the MHRD, has attracted at least 50,000
new subscribers.?” SWAYAM Prabha DTH channels allow pre-recorded sessions to be aired
on television and radio (via All India Radio). SWAYAM’s growth can be attributed to the
provision of free access to top learning resources.?® Previously, SWAYAM classes were time-
limited and required advance enrolment. Students, parents, and instructors can now utilise these
platforms for free to make the most of the lockdown period. Every day, more than 50,000
individuals watch the videos on SWAYAM Prabha DTH TV channels.?® Similarly, the
National Digital Library is now being used by almost 43,000 people each day, which is more
than double the usual number of users that accessed it.*°

However, hosting learning materials over online platforms whose videos are available for free

may lead to copyright concerns. Such concerns can arise if the material being taught is from a
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State Board textbook, the licensing of and copyright in which is aggressively protected. Hence,
in the following section we examine the scope and limitations of user rights for education under

Indian Copyright law.
1. User Rights for Education under Indian Copyright Law

Section 52(1)(i) allows the reproduction of any work by a teacher or pupil in the course of
instruction. J. Endlaw on the Single Bench of the Delhi High Court held in the DU photocopy
case that rights under S.52 of the Copyright Act are meant to facilitate public access to
information. 3! Therefore, they are to be interpreted expansively, instead of narrowly as
exceptions to infringement (S.51).%2 The Division Bench in the case affirmed J. Endlaw’s
position that S.52(1)(a) which was a general provision would not widen or restrict the scope of
S.52(1)(h), S.52(1)(i) and S.52(1)(j) which constitute special provisions covering the field of
education/instruction. Without determining whether ‘in the course of instruction” was a phrasal
verb or noun, the Court held that it should be widely interpreted as the entire process or
programme of education as in a semester.® It also held that this would include the pre-reading
of materials distributed prior to class to enable an interactive learning environment via group

discussions etc.®*

Pertinently, the Court negated the plaintiff’s contention that ‘course of instruction’ was
confined to the time and place of instruction, and held that it would include anything that could
be justified for the purpose of instruction. This, it held, would include steps commencing at a
time prior to lecturing and continuing till after it. It also noted that apart from S.52(1)(a), which
provides for the right to a “fair dealing” of any copyrightable work, other rights/purposes
enumerated under S.52 would not have to meet the express requirement of fair dealing. Thus,
S.52(1)(h) and S.52(1)(i) were recognised as affirmative purposes exempt from infringement.
The fairness of use under these Sections can be deemed to be presumed by the legislature as
long as it is justified by the purpose specified. Further, there are no quantitative restrictions on

the extent of the reproduction.®

31 The Chancellor, Masters & Scholars of the University of Oxford & Ors v Rameshwari Photocopy Services (“DU
Photocopy case™) 2016 (68) PTC 386 (Del) [15] (Single Judge Bench). The Single Bench’s position in this regard
was affirmed by the Division Bench’s decision as well.

32 DU Photocopy case (Single Judge Bench) [41].

33 DU Photocopy case 2016 (235) DLT 409 (Division Bench decision) [36].

3 ibid.

% ibid [51].



Importantly, Supreme Court precedents were relied upon by the Division Bench to highlight
that statutes must be interpreted as per societal realities.*® Explanation (d) to S.32 of the Act
defines the phrase ‘purposes of teaching, research and scholarship’ as ‘(i) purposes of
instructional activity at all levels in educational institutions, including Schools, Colleges,
Universities and tutorial institutions; and (ii) purposes of all other types of organized
educational activity’. Thus, both the Single Judge Bench and the Division Bench held that,
notwithstanding the difference in the wordings of Section 52(1) clauses (j) and (i), wherein
clause (j) used the term ‘educational institution’, and clause (i) only used the terms ‘teacher’
and ‘pupil’, S.52(1)(i) would apply beyond individualised teacher-pupil interactions to

encompass all organized educational activity by teachers, students or institutions.

Given the realities of the pandemic and the shift to organized online teaching, the geography
and medium of instruction has changed. However, that does not curtail the expansive nature of
permitted uses under S.52(1)(a), S.52(1)(h) and S.52(1)(i). Notably, the Single Bench decision
mentioned that most students today scan pages from books that they are required to read, and
read them on their electronic devices. The Court held that such uses are exempt from

infringement.®

Section 52(1)(i)’s broad interpretation can potentially allow school libraries to distribute
digitised versions of course packs, as well as other library collections to their students.*

The mandate for enabling access to, and distributing school textbooks as part of the state’s
obligations under the Right to Education would particularly be useful here to counter any
claims of infringement and allow for easier access via freely available online downloads.
Specifically, in light of the state’s affirmative obligation to promote educational access that we
shall flesh out in Part 4, it stands to reason that any arguments by the state to curtail the free
download of educational content that it owns copyright over are unlikely to find purchase in a
court.

Digitisation and distribution/sharing/lending of reading materials by libraries can also arguably
constitute ‘private or personal use, for research’ under S.52(1)(a)(i). The Canadian Supreme

Court in Alberta (Education) v. Canadian Copyright Licensing Agency®, held that the notion
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of ‘private study’ should not be construed in a way that requires users to “view copyrighted
works in splendid isolation. Studying and learning are essentially personal endeavours,
whether they are engaged in with others or in solitude. By focusing on the geography of
classroom instruction rather than on the concept of studying, the Board again artificially
separated the teachers’ instruction from the students’ studying.” This finding supports the
argument that multiple users with copies (offline or online) of the copyrighted textbooks in
question working together would still be said to engage in private study. This is because of the
personal nature of the endeavour of studying and research. Further, in the case of CCH

Canadian v. Law Society of Upper Canada, the Canadian Supreme Court had noted that the

amount of material copied has to be assessed in light of the purpose of use.*’ It held that for
purposes such as research and private study, copies of entire academic works may be required
to be made.*

Alternatives available, the nature of the dealing (commercial or non-commercial) and adverse
impact on the market for the materials are some contextual factors that determine fair dealing.
The Division Bench in the DU Photocopy case observed that citizens with improved literacy,
education and earning potential in the long run expand the market for copyrighted materials.*?
In light of this insight, and the lack of alternatives to access physical educational materials
during a pandemic or because of distribution failures in ordinary circumstances, the fair dealing
analysis should conclude in favour of permitting distribution of reading and learning materials
online for educational purposes.

Currently, the Copyright Act is woefully inadequate in addressing concerns relating to the
creation of digital libraries, even in emergency situations such as the pandemic. The 2012
Copyright Amendment Act added Section 52(1)(n), which allows a "non-commercial public
library" to store a digital copy of works that it already owns a physical copy of for the purpose
of preservation. While this enables the storing of a digital copy, it leaves open the question of
whether or not that copy can be distributed or communicated.*® Aside from issues of digital

access,* making academic resources available to students via the internet, at least in the same

402004 SCC 13 [56].
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way that physical resources should have been available before the pandemic (library
borrowing, copying, etc.) is crucial. For example, in an emergency, user rights could be
strengthened to allow schools and universities to convert their library catalogues to digital
repositories and share online course packs without awaiting permission and licenses from
copyright owners. Digitising access can greatly benefit the visually impaired, as they can gain
access to digital titles accessible with screen readers and participate more effectively in our

knowledge economy.*

Uploading recorded videos of classes on platforms such as YouTube for asynchronous access
to mitigate the impact of inequalities in access to the internet can also pose a host of issues
under the Copyright Act. As per S.3 of the Copyright Act, ‘publication’ refers to making a
work publicly available via copies or communication of the work to the public. Uploading
recorded lectures on YouTube and other platforms for public access would fall under the
definition of publication, and thereby be subject to S.52(1)(h) which constrains the use of
copyrighted works in such publications to two short passages from the work. This is in stark

contrast with S.52(1)(i) which does not limit the quantity of the material that can be reproduced.

Sharing materials primarily through WhatsApp and YouTube also entails a high level of
dependence on private entities for the provision of an essential service, i.e. education. This
makes education subject to the platform’s policies, which may not be desirable even if it has
emerged as the most convenient option. Even though platforms like YouTube provide Fair Use
Protection,*® anyone can file copyright take down notices. Taking permission from a copyright
owner can be especially onerous and time consuming. Further, in March 2020, YouTube
notified its regular creators that on account of greater reliance on automated systems instead of
human reviewers for determining whether uploaded materials are infringing or not, “users and
creators may see increased video removals, including some videos that may not violate
policies.”*” Online interactions, communication and educational activity, regardless of whether
they are commercial or not, can more often than not implicate interactions across physical
distances that repurpose and reconstitute the raw materials of others’ expressions. Digital
environments, therefore present constantly evolving opportunities for educators and students.

However, these robustly networked systems also have the capacity to monitor and restrict

4 Murugeshan (n 43).

46 YouTube ‘Copyright” YouTube Creator Blog (16 Mar. 2020) <https://www.youtube.com/about/copyright/fair-
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communication. In this regard, Bob Tarantino and Carys Craig note, “this is particularly
pernicious when ostensibly infringing communications are prevented from occurring in the
first place, such as when algorithmic filters cut off digital streams thereby denying them any

audience at all.”*®

Lastly, even the commercial re-use of textbook materials in interesting online formats should
be free and encouraged, because the use of audio-visual content in documentaries, podcasts,
videos, movies etc. by independent creators can permit the publication of more creative
educational works. This can take place even without significant financial capital, thereby
increasing overall creativity, accessibility and welfare. This would be particularly helpful
because many of the government’s online learning initiatives have been met with a dismal

response.*®

The aforementioned analysis makes it clear that the user rights on education contained in Indian
copyright law, when purposively interpreted, have significant potential to facilitate access to
educational materials in new contexts. Equally, however, they are inadequate to meet the full
range of challenges occasioned by the shift to digital learning that is currently underway. It is
here that the RtE assumes significance. Specifically, when considered through the lens of the
RtE, the richly articulated constitutional obligation of the State would make it imperative to
ensure that copyright law does not operate as an impediment, particularly to the State’s
obligation to fulfil (by taking affirmative measures towards the realisation of the RtE) and
respect (by ensuring that its own restrictive copyright policies around State Board textbooks

do not hinder the enjoyment of the RtE). More on this is discussed in Part 4 below.
1. Copyright Policies that Impede Access

The States/Union Territories of Andaman and Nicobar Islands, Arunachal Pradesh,
Chandigarh, Jharkhand, Delhi, Goa, Haryana, Himachal Pradesh, Bihar, Jammu and Kashmir,
Sikkim and Uttarakhand have adopted NCERT textbooks and syllabus.>

48 Carys J. Craig and Bob Tarantino “An Hundred Stories in Ten Days”: COVID-19 Lessons for Culture, Learning
and Copyright Law’ (2020) Joint PIIP/TLS Research Paper Series 62
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NCERT has persistently faced criticism for being unable to fully satisfy the demand for its
textbooks.®! There have also frequently been questions raised in Parliament regarding the
‘piracy’ of NCERT textbooks.>? In one of the replies to such questions, Shri M.A.A. Fatmi,
former Minister of State in the Ministry of Human Resource Development noted that whenever
a report of piracy is received by the NCERT, it is referred to the Economic Offence Wing in
Delhi for suitable action, and that copyright of NCERT books is given to States that are desirous
of using these books under the State syllabus.>

Making NCERT books available online for free under CC licenses would significantly curtail
government expenditure in printing and distribution of these books. To be sure, this reduction
of expenditure would only be of a limited character, given that online books cannot serve as
perfect substitutes for physical ones. This is on account of the sharp digital divide in access to
the internet in the country. Crucially, there are no judgments so far pertaining to the
infringement of government copyright.>* This is perhaps because enforcement of government
copyright is not very strong. As the copyright policies of many state boards are not easily
available online, we will focus here on the copyright policies of a few state boards which have

been in the news for strict enforcement.

The copyright policies of some state governments restrict the very access that State Boards
publishing textbooks were meant to facilitate. For instance, the copyright policy of the
Maharashtra State Bureau of Textbook Production and Curriculum Research
(Balbharati) prescribes licenses for limited use of its copyrighted material, while prohibiting
authorized users (publishers, educational institutions, tutors etc.) from making audio/visual
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accessed 1 February 2022.
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recordings of its content for production, distribution, sale or otherwise, unless specifically

provided for in the Licensing Agreement.* [Section 2.1(vii), Balbharati Copyright Policy]

Further, as per the latest version of this policy, Balbharati decided to charge private publishers
(new applicants), INR 17,700 for new registrations, while it is charging existing users INR
11,800 for renewal of registration, as opposed to the earlier registration fee of INR 1000.
[Section 2.2(iv) and (v), Balbharati Copyright Policy]

This hike in registration fee pushed small publishers out of the market, particularly those who
published regional language textbooks since Balbharati only publishes books in Marathi and
English.*® This had a detrimental impact on not just small-scale regional publishers but also

students pursuing their junior college studies in other languages.®’

Crucially, instead of taking a user rights-based approach, particularly to education, Section 3.4
of the Balbharati Policy prescribes additional responsibilities for teachers and students. This
includes limiting photocopying and scanning to legitimate purposes by posting copyright

notices near these machines.

Similarly, the Andhra Pradesh State Council of Educational Research and Training
(APSCERT) provides prescribed textbooks on its website as e-books with a copyright notice
that mentions that all APSCERT e-books for classes to I-XI1 can be downloaded for reference
but their republication is “strictly prohibited.”®® It prohibits any person or agency from making
an electronic or print copy of the books for redistribution in any form whatsoever.* It also
urges readers to notify the State Council of any copyright infringement or commercial
exploitation of the e-books.®° The policy therefore, possibly forbids both commercial and non-
commercial copyright infringing uses of the books, notwithstanding the greater access to and
creation of content that such uses could facilitate. It provides that, “use of these books as part

of digital content packages or digital content packages or software is also strictly prohibited.”®*

55 Balbharati Copyright Policy (updated 26 October 2020)
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doubles-registration-charges-2677772> accessed 1 February 2022.

57 ibid.

%8 ‘Online eBooks Section” Andhra Pradesh State Council of Educational Research and Training
<https://apscert.gov.in/ebookapp/ebook_page.jsp> accessed 1 February 2022.

%9 ibid.

&0 ihid.

&1 ibid.


https://ebalbharati.in/copyright/pdfs/Revised_Policy_26_Oct_2020.pdf
https://www.dnaindia.com/mumbai/report-small-scale-publishers-to-suffer-as-balbharati-doubles-registration-charges-2677772
https://www.dnaindia.com/mumbai/report-small-scale-publishers-to-suffer-as-balbharati-doubles-registration-charges-2677772
https://apscert.gov.in/ebookapp/ebook_page.jsp

Further, it notes that even hosting these online e-books on another website is prohibited unless

links are provided after obtaining due written permission from the APSCERT.%?

The existence of such overzealously protectionist policies has the potential to create deterrence
and exert a chilling effect on the scope of citizens’ user rights, creating structural hurdles to
mass digitisation programmes, the systematic republication of the content in these books as
well as the creation of new educational content using the material in these books. This can

occur even if there has been little actual litigation in this regard.

It is important to note here that in light of the ambitiousness of the goal in making the
government the owner of copyright over textbooks and the panoply of obligations under the
RtE, the current proprietary models of publishing for educational materials are often overly
restrictive. The specific educational exceptions in the Copyright Act are narrowly drawn and
require a determination of fair dealing based on the unique circumstances of each case. The
exceptions thus lend themselves to uncertainty which has the tendency of curtailing user rights,
as users are unlikely to deploy these rights, in order to avoid liability. This risk
aversion contributes to a clearance and permissions culture where notices and declarations to
avoid doing certain acts such as photocopying, may constitute contractual waivers of some part
of one’s user rights.®® This practice, as one of us has analysed before, is opposed to public
policy.%* Further, the fuzziness of the user rights can lead to negative externalities, chilling free
speech and fair dealing, and ultimately constraining the scope of user rights as people
increasingly waive them. This would make their use without permission less routine and
eventually less fair, until it is not considered fair dealing at all due to a doctrinal creep® in the
understanding of user rights altogether.%® It is because of the vicissitudes surrounding the
exercise of user rights on education that there is a need to locate the promotion of uninhibited
access to educational content in the state’s constitutional obligations under the RtE. It is only

by identifying a constitutional home for the state’s obligation on this count that we can create
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a culture in which access to educational content owned by the state is given the importance that

it deserves.

In contrast to the Balbharati Policy, the Karnataka Department of State Educational Research
and Training’s Karnataka Open Educational Resources initiative®” makes its material available
under the CC BY-SA 4.0 license. Though the website does not host many books, the books
hosted are available in full unlike NCERT’s National Repository of Open Educational

Resources®® wherein several chapters are missing from the books hosted online.%®

The website of the Karnataka Textbook Society provides access to all books used by the
Karnataka Secondary Education Board.”® The Copyright Policy is also considerably more
liberal than that of NCERT, since it allows the free reproduction of any material in any format
without permission, while requiring attribution, accurate reproduction and prohibiting the

usage of content in a misleading or derogatory way in case of re-use of the textbooks.

In the case of Assam, we could not find the e-books of all standards available for online
download on any government website. An independent online repository, however, called Dev
Library provided access to Assam Board textbooks in Assamese from Class 4 to Class 10.”
We could not find any copyright policy in place for private publishers looking to create more
educational content based on whatever material was used in the state board textbooks. The
Copyright Policy on the website of the Assam State Textbook Production and Publication
Corporation Ltd. provides that “material featured on this website may be reproduced free of
charge after taking proper permission by sending a mail to us.” Unlike the Karnataka Board
and the Nagaland SCERT, in Assam, permission is required. Prior authorization from
copyright holders is required by the Nagaland SCERT only when the material is explicitly
identified as having been copyrighted by a third party.’?> However, the Nagaland SCERT
website does not contain any textbooks or study materials.
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Similarly, the material on the Assam State Board website which can be produced freely does
not contain the actual textbooks or e-books. Though the government has taken the decision
to make textbooks available for free, the website of the Assam State Textbook Production
and Publication Corporation Ltd. only provides the list of books prescribed.”® The Assamese
Government has put in place a Free Text Book (FTB) policy for the academic year 2021, which
claims that it will be providing textbooks to 41,48,899 learners in Government/ Provincialised
schools under the elementary cycle.” This was in fact initiated for the implementation of the
RtE to ensure the printing and distribution of textbooks under the FTB scheme. In Madhya
Pradesh too, we could not find the copyright policy of state board textbooks. However, in
February 2020, there was a move to ensure that government aided and private schools affiliated
to the MP Board must not use books by private publishers. This was done with the laudable
objective of ensuring that schools do not force parents to buy books by private publishers,
which are often considerably more expensive than NCERT books.” However, mandating only
NCERT books from pre-primary to Class 12, to the absolute exclusion of books by private
publishers revealed many problems. Many private school owners complained about NCERT
books not being adequately available and timely updated.”® This restricts the ability of students
to receive the latest information on the subjects that they are studying, which would be
detrimental, particularly for students preparing for competitive examinations.”’ This also offers
arguments in favour of a competitive market of private publishers who can freely use content

from the NCERT/state board textbooks to create their own learning materials.
IV.  Constitutional Mandate Imposed on the State by the RtE:

The preceding analysis demonstrates that the copyright policies of several state governments
can inhibit meaningful educational access. While it is not our contention that such policies and
restrictive licensing conditions are the only, or even primary, reason for insufficient access to

education in general and textbooks in particular, we submit that the above analysis evidences
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2022.
4 Governor’s Speech, Assam Assembly Parliamentary Session (February 2021)
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that they are a contributor to the lack of such access. In this section, therefore, we will consider
how this problematic state of affairs can be mitigated by using the RtE. Before delving into a
discussion on the contours of the RtE, a threshold question must be answered. Why is the RtE
the most apposite remedy for the ills of the restrictive copyright policies discussed in the
previous part? More broadly, what makes the use of a rights-based framework the appropriate

solution in this case?

There are at least three possible answers to this question. First, as the discussion below will
show, the RtE [as an unenumerated and explicit right] has been formulated by the Supreme
Court in broad and categorical terms. While the precise contours of the right have admittedly
not been clearly delineated, it is clear that the right enjoys a high level of relative importance
vis-a-vis other fundamental rights. Further, it is the only fundamental right to have been
explicitly couched as an affirmative obligation on the state, as the Supreme Court’s holding in
Anuradha Bhasin, discussed below, makes clear. Consequently, framing the issue of restrictive
copyright policies as implicating the RtE will trigger the full panoply of state obligations
encompassed within the right. It will also require any justification for restricting the right to

pass constitutional muster.’®

Second, a body of scholarly opinion suggests that the educational exceptions within Indian
copyright law are restrictive and not sufficiently broad to facilitate the dissemination of
copyrighted content in the digital world. Illustratively, Lawrence Liang analyses the four
educational exceptions within Indian copyright law. He finds that each of these exceptions is
deficient from the standpoint of facilitating distance learning and access to educational content
in new and innovative ways. Therefore, he proposes the insertion of new exceptions that can
facilitate the uninhibited dissemination of copyrighted content in the digital world.”® Similarly,
Sebastian notes that the exceptions contained in Indian copyright law are not sufficiently robust

to keep pace with technological developments.®® In the same vein, Namratha Murugeshan
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points out that the legal position as to the permissibility of making video recordings of
educational content is unclear. This is because none of the fair dealing exceptions in the
Copyright Act deal with the same. Creators of such videos might therefore be forced to
modulate their videos to ensure that their use is not legally suspect. The extent to which digital
copies of educational content can be distributed or communicated is also unclear.®’ In a
representation made to the Registrar of Copyrights, a group of IP professors, called the ‘Like-
Minded IP Teachers’ Working Group on Intellectual Property and Public Interest’ has proposed
that the Copyright Act needs to be amended in the following 5 areas, in order to meet the

educational needs of today:

Teaching, learning and examination in all medium including distance learning

o o

Preparation and distribution of course materials

o

Performance or communication of the works for educational purposes

o

Online storing of works for educational use
e. Circumventing technological protection measures if necessary to enable educational

use.??

These views are in line with the analysis on user rights on education conducted in the two
preceding parts of this paper. To recap, we had concluded that these user rights are fuzzy and
indeterminate, that their deployment in the digital context is a challenging enterprise and that
their evolution is contingent on case-by-case adjudication. Therefore, the RtE can serve as a
robust legal basis for the widespread dissemination of, and access to, educational content, the
copyright over which is governmentally-owned. More concretely, using the obligations
imposed upon the state under the RtE, it can be contended that there is a need for the above

modulations to the Copyright Act, to ensure the meaningful vindication of the RtE.

Finally, even if existing user rights under copyright law that are exempt from infringement can
be used to ensure the modulation of state copyright policies, there is nonetheless value to be
derived from relying on the RtE. Specifically, as one of us has previously argued, by viewing
copyright exceptions as user rights, we can more clearly establish their linkage with the

Constitutional goals, especially those embodied in the fundamental rights chapter, that they
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seek to promote.®® This ensures that such rights cannot be contractually waived and also serves
to impose an affirmative obligation on copyright owners to ensure the realization of these
rights.84 In support of this argument, a parallel can be drawn with the argument made by
Gautam Bhatia in the context of the relationship between free speech and copyright.

Specifically, Bhatia argues that, under Article 19(1)(a) of the Constitution, the Government is
not merely prohibited from censoring speech. Rather, he contends that “inequalities of
resources acting as barriers to free expression, even though not directly caused by affirmative
State action, nonetheless constitute an impediment to the full exercise of the 19(1)(a) right,
since they are upheld by State legislation governing property, transfers of goods and, in this
case, copyright.”®® On this basis, he contends that unaffordable textbook pricing should be
considered a barrier to the enjoyment of Article 19(1)(a) and copyright law should be
interpreted in a manner that supports the enjoyment of the fundamental right to free speech.®®
This example shows how couching an issue of copyright law in rights-based terms can have

positive substantive and symbolic consequences.

The utility of deploying a rights-based framework having now been established, we will turn
to a discussion of the contours of the RtE. The story of how the RtE came to acquire a secure
constitutional home in Part 111 of the Indian Constitution is familiar. At the time of the founding
of India’s Constitutional democracy in 1950, the constitutional obligation on the state as
regards the RtE was contained in part 4, delineating the Directive Principles of State Policy.
Article 45 stated as follows: “the State shall endeavour to provide free and compulsory
education for all children under 14 within 10 years.” As Fredman notes, the faith that this article
reposed in the political process for ensuring free and compulsory education proved ‘too

optimistic’.8’

Since this commitment was not fulfilled more than 4 decades after the Constitution came into
force, the Supreme Court felt compelled to intervene. It read the RtE as being an implied right

under Article 21 of the Constitution in two cases. In the first case, in 1992, Mohini Jain v. State
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of Karnataka and Ors.®8, the Karnataka Government, by enacting a legislation, imposed

capitation fees for securing admission in private medical colleges. Through a notification, the
Government fixed Rs. 2000/- per year as tuition fee payable by candidates admitted against
‘government seats’. Other students had to pay Rs 25,000 per annum and those outside the state
Rs. 60,000 per annum. The petitioner, who hailed from Meerut, was asked to pay the capitation
fees applicable for non-state residents. When her father informed the college management that
he was unable to pay the same, she was denied admission. This was challenged by her through
an Article 32 petition. The Court, speaking through Justice Kuldeep Singh, held as follows:

“We hold that every citizen has a 'right to education' under the Constitution. The State is under
an obligation to establish educational institutions to enable citizens to enjoy the said right. The
State may discharge its obligation through State-owned or State-recognised educational

institutions.”8°

Further, the Court viewed the RtE as being intrinsic to an individual’s dignity as well as a
multiplier right — a right that facilitates the enjoyment of other rights.® It expounded on the
importance of education in the following terms: “It is primarily [sic] the education which brings
forth the dignity of a man . . . An individual cannot be assured of human dignity unless his

personality is developed and the only way to do that is to educate him.”

The categorical enunciation of the RtE was subsequently qualified in the case of Unni

Krishnan, J.P. v. State of Andhra Pradesh®! in which it was held that the state’s obligation to

provide free education only applies to children up to the age of 14. Thereafter, the obligation
of the state would be contingent on the availability of capacity.®? In 1995, the SC reiterated in

State of HP v. HP State Recognised High Schools Managing Committee® that lack of economic

or financial capacity cannot be cited as an excuse for denial of access to education to children
under the age of 14.

The ratio of these judicial pronouncements was explicitly enumerated in the Constitution,
through the 86" Amendment to the Constitution. The Amendment added Article 21A to the

Constitution which reads as follows:
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“21A. The State shall provide free and compulsory education to all children of the age of six

to fourteen years in such manner as the State may, by law, determine.”

This Constitutional obligation has found statutory manifestation through the enactment of the
RtE Act, 2009. The SC has upheld the Constitutionality of the law, while making it inapplicable
to unaided minority institutions.** The obligations imposed on the state to secure the enjoyment
of this right can be culled out from the jurisprudence of the SC on the interpretation of Article

21A. lllustratively, in Avinash Mehrotra v. Union of India®, the SC, speaking through Justice

Dalveer Bhandari, described the RtE as being much more than a fundamental or human right.
It held that the right “places an affirmative burden on all participants in our civil society [for
its realization].”% It emphasized that the RtE ensures compulsory education for children in the

relevant age group, in a manner that is not dependent on cost and government action.®’

In Ashoka Kumar Thakur v. Union of India and Ors.%, the SC described the RtE as being ‘the

most important fundamental right’. Emphasizing the role of the right as a multiplier right [as
Mobhini Jain had done], the Court noted that the central importance of the RtE is the reason why

the Court must supervise government spending on free and compulsory education.®

The SC has also recognized that the RtE is unique amongst all Part 111 rights in that it imposes
positive obligations on the state to secure its realization. In Anuradha Bhasin v. Union of India
and Ors.100, the SC held that the fundamental rights in Part 11l of the Constitution are
negatively worded. However, the RtE is: “a positive right that requires an active effort by the
concerned government to ensure that the right to education is provided to all children up to the
age of 16 [sic 14] years.”101 In a recent judgment, the Supreme Court held that the State has

an affirmative obligation to facilitate access to education, at all levels.102

In a recent order dated 8th October 2021, the SC dealt with a plea by the managements of
unaided recognized schools in Delhi that they should not be made to bear the cost of providing
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equipment as well as internet package to students from economically weaker sections and
thereafter seek reimbursement from the state, owing to the shift to online learning occasioned
by the COVID-19 pandemic. The state pushed back, arguing that it did not have the requisite
resources to directly purchase the equipment and resources. The SC noted that, due to existing
stark inequalities in our societies, students from, children belonging to economically weaker
sections/ disadvantaged groups may not be able to fully pursue their education. It held: “The
State cannot wash its hands of the obligation imposed particularly by Article 21 A of the
Constitution.” It emphasized that Article 21A of the Constitution has to become a reality and
therefore the “needs of children from the underprivileged sections to receive adequate access

to online education cannot be denied.”103

Further, the SC has also stressed on the importance of the state ensuring that it provides quality

education in the discharge of its constitutional obligation. In State of Bihar and Ors. v. The

Bihar Secondary Teachers Struggle Committee, Munger and Ors.104, it was held that the

interpretation placed on the right must be one that helps make its realization a reality. The
provision’s child-centric character and the importance of quality must be kept in mind.105 In
State of Tamil Nadu and Ors. v. K. Shyam Sunder and Ors.106 the SC held: “The right of a

child should not be restricted only to free and compulsory education but should be extended to
have quality education without any discrimination on economic, social and cultural

grounds.”107

Despite the articulation of this mandate of the State, Indian courts are yet to offer a clear
framework for determining the precise contours of these broad and amorphous obligations.
Here, the guidance articulated by the Committee on the Covenant on Economic, Social and
Cultural Rights [CESCR Committee] would be helpful. India is a signatory to the International
Covenant on Economic, Social and Cultural Rights [ICESCR]. Article 13 of the Covenant
outlines the contours of the RtE and the obligation of the state to secure its realization.

General Comment 13 of the CESCR Committee outlines the specific contours of the RtE. In a
recent judgment, the SC held that this Comment is of persuasive value in Indian Courts. 1%
The Committee held [in General Comment 13] that the RtE, like all human rights, imposes
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three sets of obligations on the state. These are the obligations to respect, protect and fulfil.
Under the obligation to respect, state parties cannot hinder or prevent the enjoyment of the RtE.
Under the obligation to protect, a state is required to take measures that prevent third parties
from interfering with the enjoyment of the RtE. The obligation to fulfil has two components.
First, states are required to take positive measures to facilitate the enjoyment of the RtE by
individuals and communities. Second, states are required to take measures to assist in the
enjoyment of the right by those who would otherwise not be able to enjoy the right.1%® The
General Comment also requires the state to ensure that education at all levels exhibits four

critical features. It must be available, accessible, acceptable and adaptable. *°

V. Justiciability

Now that the contents of the RtE have been outlined in the above segment, and it has been
shown why a rights-based solution to this problem would be appropriate, the question that
arises is this. How can the RtE be used as a prompt to ensure the suitable modulation of state

copyright policies?

Given that there exist multiple possible avenues for reform, which one should be pursued and
why? In this segment, we propose a court-mediated solution to pursue copyright law reform.
This is because the need for such reforms is grounded in the RtE, as the absence of such reforms
has the consequence of preventing the effective enjoyment of the RtE as regards educational
content whose use under existing copyright law is legally suspect. Differently stated, the state’s
failure to effectuate such reforms will result in the continued deprivation of the RtE. There is
no gainsaying the fact that, in cases evidencing a clear deprivation of Constitutional rights, a
court has the mandate to intervene. ! This, of course, does not preclude the possibility of
copyright law reform being pursued through other means, such as legislative amendments.
Indeed, the court-mediated process we propose will only facilitate a bounded dialogue that can
help usher in the necessary reforms, irrespective of the avenue through which such reforms

take place.
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The next question that arises is this. Given that the RtE is a right whose enjoyment entails
complex questions of resource allocation and priority setting, how can a court, given its
institutional constraints, ensure the meaningful operationalization of the right? One possible
answer to this conundrum would be the adoption of a dialogic model. Under this approach, the
court would enter into a dialogue with the relevant organ of the government, so as to encourage
them to adopt a solution that vindicates the right at issue. In cases involving socioeconomic
rights, Indian courts have adopted dialogic solutions in the past. lllustratively, the SC entered
into a dialogue with the government to ensure implementation of existing food schemes, in the
celebrated right to food case.!*? Some High Courts also resorted to this approach in ensuring a
more robust governmental response to the challenges posed by COVID-19.1 In a recent
judgment concerning the interpretation of a set of provisions in the Insolvency and Bankruptcy
Code, the SC endorsed the value of a dialogic approach in the following terms: “It is through
the instrumentality of an inter-institutional dialogue that the doctrine of separation of powers
can be operationalized in a nuanced fashion. It is in this way that the Court can tread the middle

path between abdication and usurpation.”!*

However, the key drawback of the dialogic approach is that it does not offer a framework within
which the dialogue must take place — the bounds within which it must be conducted and the
goals it should seek to secure.'® It is here that Sandra Fredman’s bounded deliberative
approach becomes useful. She recognizes that a court cannot compel the government to opt for
the court’s chosen policy preferences. However, it can require the government to justify why
particular preferences have been made in light of other competing principles and exact
accountability.'® More importantly, the dialogue is bounded by the human rights at stake. The
approach accommaodates the possibility of reasonable disagreement between the court and the

government, as long as the human rights at issue are appropriately vindicated. *’
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Drawing on this approach, the Court can set the contours of the RtE, as described above, as the
bounds of the dialogue. It can supplement this analysis with an articulation of possible changes
that the government can make to its copyright policies, to ensure that it is in conformity with
the RtE. It can indicate to the government that the issuance of Creative Commons Licenses, for
instance, appears to be an efficacious solution. It can also suggest other measures to the
government, such as relaxing copyright licensing standards, amending the Copyright Act to
bring in exceptions that suitably facilitate digital education and innovative learning or
amendments to the RtE Act, to ensure that copyright law should not come in the way of the

effective enjoyment of the RtE.

Given a Court’s institutional limitations, it cannot conclusively determine what reforms should
be pursued to ensure the vindication of the RtE. Equally, given that the need for the attenuation
of the copyright barrier is directly traceable to the government’s obligation to respect the RtE,
the Court can ensure that the government devises and implements ways and means of ensuring
the robust enjoyment of the RtE. To this end, the Court can reject any proposals that it feels do

not attain this objective.!

In the suo motu proceedings initiated by the Supreme Court in light of the consequences
flowing from the second wave of the pandemic, the Court used the bounded deliberative
approach as the structuring framework for its analysis. It held that it was deploying this
approach so that the Union and state governments could offer the rationale for their policy
choices. It held that the dialogue would be bounded by the right to equality and the right to
life.129 It pertinently held in its order issued on 31% May'?, that the Central Government’s
decision to substitute the policy of directly providing free vaccination to eligible citizens under
the first two phases, with a decision to outsource the procurement and distribution of vaccines
to state governments under the third phase was prima facie irrational and arbitrary. 12! It had
also expressed doubts as to the Constitutionality of the Centre’s decision to decentralize the
task of procuring vaccines to the states and had noted that this could “place severe burdens,

particularly on States/UTs suffering from financial distress.”*??
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Soon after this order, the Centre decided to centralize the procurement of vaccines and to make
them available to all individuals above the age of 18, free of charge. As Gautam Bhatia notes,
it is impossible to precisely quantify the extent to which this policy shift was prompted by the
Supreme Court’s orders. However, it is clear that the Court’s three orders of 27" April, 30"
April and 31% May played a significant role and “vindicate the Court’s bounded-dialogic
approach towards the exercise of judicial review over the management of the pandemic.”'?3
This example powerfully demonstrates the utility of the bounded deliberative model to nudge
the executive into acting in a constitutionally compliant fashion.

Further, the landmark Delhi High Court judgment in the DU photocopy case represents an

excellent example of the way the RtE can be used by a court as a prompt to push for the
reorientation of copyright law. As Emmanuel Oke notes, while the Court did not explicitly
invoke the right to education, it emphasized the importance of education in the following terms:
“education is the foundation on which a progressive and prosperous society can be built.”?* It
stated that there is a need to promote “equitable access to knowledge to all segments of the
society, irrespective of their caste, creed and financial position,” with: “the more indigent the

learner, the greater the responsibility to ensure equitable access.” 2% As Oke points out, the

Court’s approach is “consistent with the incorporation of a right-to-education perspective into
the interpretation of copyright law.” 1% This, he explains, is because the government is
obligated to respect the RtE by ensuring that teachers and students are able to freely make
copies of educational content, without any arbitrary restrictions, as long as it is fit for an

educational purpose.*?” Ruth Okediji similarly notes with reference to the DU photocopy case

that, while not explicitly referencing the RtE, “an Indian Court interpreted the Indian Copyright
Act in a manner that arguably implements the right to education and the right to participate in

cultural life,”128

In the same vein, students who are unable to access copyrighted content owing to restrictive

copyright policies or inappropriately framed educational exceptions can use the RtE to argue
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that the status quo violates the government’s obligation to respect the RtE. The Court can use
the RtE and the state’s obligations flowing from it as the basis to ask the government to relax
its copyright policies and modify existing fair dealing exceptions. Given that all statutes must
be compliant with fundamental rights, it can also return a prima facie finding that the fair
dealing educational exceptions at present appear inconsistent with the Supreme Court’s

understanding of the RtE and therefore merit revisitation.
VI.  Conclusion

Justice Endlaw in the DU Photocopy Case, cited an article!?® to emphasise the similarity of

free speech and copyright goals by noting that copyright is meant to foster and not restrict the
“harvest of knowledge, motivate the creative activity of authors and inventors in order to

benefit the public. "**° This reasoning evidently highlights that the goal of copyright is served

insofar as compensation to creators operates as a means for greater public welfare. The exercise
of user rights under Section 52 of the Copyright Act serves an important social purpose. Users
are entitled to exercise these rights to the extent justified by their stated purpose.3! User rights
were given an extensive interpretation in this case by relying on the German Federal SC in Re.

the Supply of Photocopies of Newspaper Articles by Public Library*®? to bolster the conclusion

that “the freedom to operate and the reproduction rights of authors were restricted in favour
of freedom of information.” Justice Endlaw noted in this regard that no extraneous limitations
could be read into Section 52 by Courts inquiring into whether the rights of the authors were
unreasonably prejudiced since the legislature would be presumed to have already determined
otherwise by enacting Section 52 and the purposes mentioned therein.

With the shift of at least some educational activities online, copyright claims may need to be
restricted in a manner that they do not curtail the very activities that justify the existence of
copyright, and which copyright law is ostensibly intended to enable.*®3 A purposive approach

to substantive technological neutrality entails interrogating the application of the law in a
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fashion that is in pursuance with the normative objectives and foundational justifications for

copyright law in the face of technological changes.***

Therefore, if the principal aim of copyright, particularly in the context of government copyright
in textbooks, is to maximise the public dissemination of these works in light of the obligations
under the RtE, then reduced opportunities for physical access and distribution must be
compensated for by increasing avenues for digital distribution. The Supreme Court of Canada,
for instance, underscored the importance of substantive technological neutrality in the case of

Canadian Broadcasting Corp. v. SODRAC 2003 Inc. while noting that “the traditional balance

between authors and users should be preserved in the digital environment.”*®

The current realities of access to educational material in India, restrictive copyright policies of
various state boards and the host of state obligations under the RtE reveal a need to reconsider
traditional proprietary models of publishing that inhibit students, teachers, other content
creators and publishers from accessing, sharing and creating learning materials. There is a need
to make the content of textbooks published by government boards available under Open Access

models.

Currently, there is no consistency in copyright policies across State Boards. The Boards as
owners of ‘government works’ under Sections 2(k) and 17(dd) of the Copyright Act should
conduct a survey of all their works to establish costs of production and revenue.** Then
keeping their public function in mind, they should ascertain the creative commons license
under which they can make their works available. CC licenses can make these books available
to the public, particularly as e-books on the internet, permitting the re-use and modification of
these works for both non-commercial as well as commercial purposes. The CC licensing suite
can ensure integrity of educational materials by requiring re-users to ensure attribution and

clarify noticeably that their work constitutes a modified version of the licensor’s work.

By entering into a bounded dialogue with the government, consistent with the framework
outlined above, the Court can play a constructive role in making the copyright policies of state
governments more conducive for greater educational access. In this way, it can be ensured that
governmental ownership of copyright over educational content serves the public interest that

was the raison d’etre for vesting the government with these rights in the first place.
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